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15.2.2018                                                             G.R. Case No.692/2012 

  IN THE COURT OF SRI R. BODO, S.D.J.M. (M), TINSUKIA, ASSAM 

                                               G.R. CASE NO.692/2012 

                                                  (U/S-14 of A.G.B. ACT) 

                 

STATE OF ASSAM  

        --------PROSECUTOR 

      -VS- 

     1. SRI BHASKAR JYOTI CHOUDHURY  

S/O LT. PARAMANANDA CHOUDHURY 

R/O JAYANAGAR, MARGHERITA 

2. SRI RITUPARNA BARUAH 

S/O BHADRA KANTA BARUAH 

R/O HILL VIEW, FOREST GATE 

3. SRI MITHUN DEB 

S/O SRI MADAN DEB 

R/O SEGUNBARI, MARGHERITA 

4. MD. BADARUDDIN KHAN 

S/O LT. HASIM KHAN 

R/O MASJID PATTY, MARGHERITA 

5. MD. JAKIR HUSSAIN 

S/O LT. LAL MIYA 

R/O MASJID PATTY, MARGHERITA 

6. SRI JITENDRA SHAH 
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S/O LT. RAM KRISHNA SHAH 

R/O NAGA THAKURBARI, THANA ROAD 

7. SRI SUSHIL KALITA 

S/O LT. DHARMESWAR KALITA 

R/O HILL VIEW, MARGHERITA 

ALL ARE UNDER MARGHERITA PS 

DIST. TINSUKIA, ASSAM 

       -------ACCUSED PERSONS 

 

PRESENT: SRI RAJESH BODO, A.J.S. 

ADVOCATE FOR THE PROSECUTION: MR. R. DUTTA, LD. ADDL. P.P. 

ADVOCATE FOR THE ACCUSED: MR. S. K. AGARWAL, MR. B. DUWARAH & 

MR. A. SAIKIA  

EVIDENCE RECORDED ON:  21.1.2016/4.6.2016/13.7.2017 

ARGUMENT HEARD ON:   25.1.2018  

JUDGMENT DELIVERED ON:  15.2.2018 

 

J U D G M E N T 

1. The prosecution case in brief is that on 12.11.2012 at about 10:30 PM the 

Margherita police received an information regarding engagement of the accused 

persons in the game of betting in a small room of the shop of accused Sri 

Rituparna Baruah @ Rana Baruah situated at Hill view forest point. Accordingly, 

the OC, Margherita PS accompanied by informant A.S.I. Amu Sana Ahmed and 

other staffs went to the place of occurrence and found them along with the 

articles of game and betting, like playing cards and also Rs.6,330.00 (Rupees Six 

Thousand Three Hundred Thirty) only used in the betting. It is alleged that the 
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illegal act took place under the leadership of accused Sri Sushil Kalita, who is the 

proprietor of Assam Junior College and St. James School of Margherita. 

2. To this effect the informant A.S.I. Amu Sana Ahmed lodged a written ejahar 

before the OC, Margherita PS with reference to Margherita PS GDE No.323 

dated 12.11.2012. Accordingly, Margherita PS Case No.237/12, U/S-14 of the 

Assam Game in Betting Act was registered. The case was duly investigated into 

and on completion of investigation the IO had submitted charge sheet against 

all the 7(seven) FIR named accused persons under the same section of law. 

Hence, this case.  

3. On submission of the charge sheet when the accused persons appeared before 

the court then copies relevant documents were furnished to them as per U/S-

207 of CrPC. Then after hearing both sides my learned predecessor was pleased 

to frame a formal charge U/S-14 of A.G.B. Act against all of them. When the 

particulars of charges were read over and explained, they pleaded not guilty and 

claimed to be tried. Hence, the case proceeded for trial stage. 

4. POINTS FOR DETERMINATION: 

Whether, on 12.11.2012 at about 10:30 PM the accused 

persons were found inviting betting at Hill View Forest point 

in a room of the shop of accused Sri Rituparna Baruah @ 

Rana Baruah and thereby committed an offence punishable 

U/S-14 of the Assam Game and Betting Act, 1970; and within 

my cognizance? 

5. The prosecution side examined 5 (five) witnesses and exhibited the FIR, seizure 

list, extract copy of the GDE, sketch map of the place of occurrence and the 

charge sheet. PW-1 and PW-5 were duly cross-examined by the defence but the 

cross-examination of the remaining three witnesses were declined. Thereafter, 

the statement of defence of the accused persons U/S-313 CrPC were recorded 

wherein they pleaded total denial but they declined to adduce defence evidence. 

Accordingly, the defence evidence was closed.   

6. I have heard argument from learned Addl. P.P. Mr. R. Dutta for the prosecution 

and learned Mr. S.K. Agarwal, Mr. B. Duwarah and Mr. A. Saikia on behalf of the 

respective accused persons. During argument learned Mr. Dutta submitted that 
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the prosecution has been able to prove the guilt of the accused persons beyond 

all reasonable doubt and accordingly prays for their punishment in accordance 

with law. Per contra the learned defence counsels argued that even if the face 

value of the facts in the ejahar is taken to be true, then also no offence has 

been made out against the accused persons. It is stated that the place where 

they were found allegedly betting is not a betting house as per the statute and 

no records of betting were seized from their possession. It is also submitted that 

the articles allegedly seized are not mentioned in the GDE. In addition to that it 

is stated that the person who had lodged the ejahar investigated the case and 

so there is doubt regarding the veracity of the prosecution story. Question has 

also been raised regarding the manner in which the seizure has been prepared. 

Further, it is submitted that no person was examined seeing the game being 

played. At last, it is submitted that there is serious contradiction regarding the 

date of visit to the place of occurrence. In view of above raising questions to the 

veracity of the prosecution story it is prayed to acquit the accused persons from 

the charges in this case. 

7. I have carefully perused the evidence on record. The submissions of learned 

advocates of both the sides are also considered. Now, let me discuss the merits 

and demerits of the prosecution case in detail.  

DISCUSSION, DECISION AND REASONS THEREOF: 

8. In his evidence PW-1/informant deposed that he knows the accused persons. He 

stated that on 12.11.2012 he was posted as ASI at Margherita PS. At about 10 

PM on getting information and on making GDE No.323 dated 12.11.2012 that 

Sushil Kalita and his party is active in involvement with game of betting in and 

around the Margherita area, he visited the place of occurrence at Hill view 

Margherita along with the OC. According to him near Forest gate of Hill view he 

found that behind the Pan shop of accused Rituparna Baruah, Sushil Kalita is 

entering in a room. Then, he also entered the room and found that over a cable 

game of betting was going on. He took the accused persons to custody and 

seized Rs.6,330/-(Rupees Six Thousand Three Hundred Thirty) only, tash pat 5 

pairs, candle three pieces, cigarette etc. and brought the accused persons along 

with the seized articles to thana. He also stated that the accused persons were 

interrogated and they confessed that a game of betting was going on, on the 
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occasion of Diwali. It is stated that the accused persons were detained for the 

night in the police thana. On the next day he visited the place of occurrence, 

recorded the statement of witnesses, drew sketch map of the place of 

occurrence and then came back. He stated that as per instruction of the OC he 

lodged the ejahar. Ext.1 is the ejahar and Ext.1 (1) is his signature. According to 

him, he prepared the seizure list vide Ext.2. Ext.2 (1) is his signature. 

9. In cross-examination he admitted having deposed after going through the case 

diary. According to him on 13.11.2012 he visited the place of occurrence at 

about 9 AM. He stated that he had recorded the statement of three persons and 

prepared the sketch map. According to him he found the witnesses and the 

place of occurrence but without going through the case diary he couldn’t say the 

name of the witnesses who were examined. He also stated that it took about 30 

minutes for recording the statement of witnesses and for drawing the sketch 

map. He further stated that he returned back to the thana and informed the OC, 

Margherita and on his instruction he lodged the ejahar. According to him, he 

had prepared the seizure list before lodging the ejahar on the previous day. He 

admitted that prior to 12.11.2012 he did not receive ejahar of any other person 

informing him about the incident. He stated that he did not get any search 

warrant for searching the house of Rituparna Baruah. He admitted knowing that 

on the day of Diwali persons of Hindu community play tash/card in their houses 

and also knows that as per Supreme Court rulings playing tash/card inside the 

room is no offence. He reiterated that he is the complainant of this case and he 

had recorded the statement of witnesses, prepared the seizure list as per 

preliminary investigation. He expressed ignorance if the OC independently 

investigated the case after he lodged the ejahar. He also expressed ignorance if 

the OC recorded the statement of the witnesses; but admitted that his 

statement was not recorded by the OC. He also stated that he searched the 

accused persons and found Rs.6,330/-(Rupees Six Thousand Three Hundred 

Thirty) only from them; but he could not recollect the denominations. He 

admitted that he was not empowered specially by the government of Assam to 

investigate the case. He denied that the accused persons did not play any game 

of betting and that they had been falsely implicated in the case. 

10. In his evidence PW-2 deposed that he knows the other accused persons, except 

accused Bhaskar Choudhury and Mithun Deb. He also knows ASI Amu Sana 
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Ahmed, who has filed the case about two years ago before he gave evidence in 

the court. Most interestingly he stated that he doesn’t know anything about the 

incident. He also stated that police took his signature as a witness in the seizure 

list. Ext.2 is the seizure list and Ext.2 (2) is his signature. Similarly, PW-3 

deposed that he knows the accused persons and Amu Sana Ahmed, who had 

filed the case about two years before he gave evidence in the court. According 

to him, he was inside the Kali Mandir at Hill view, Margherita. He stated that ASI 

Amu Sana Ahmed took his signature in the seizure list, Ext.2. Ext.2 (3) is his 

signature. He expressed ignorance why his signature was taken by ASI Amu 

Sana Ahmed. Again, in his evidence PW-4 deposed that he knows accused Zakir 

Hussain but does not know the other accused persons. He also knows the 

informant but stated that he does not know anything about the incident. 

11. PW-2, PW-3 and PW-4 were declined to be cross-examined by the defence and 

hence the testimony of these witnesses in their examination-in-chief remained 

uncontroverted. 

12. Now, let me see what PW-5 (IO) revealed in his evidence. The IO deposed that 

on 30.11.12 he was posted at Margherita PS as OC. On that day ASI Amu Sena 

Ahmed lodged an FIR against seven persons namely Sushil Kalita, Rituparna 

Boruah @ Rana, Bhaskar Choudhary, Jakir Hussain, Mithun Deb, Jitendra Prasad 

Shah and Md. Boduruddin Khan. Accordingly, Margherita PS case No 237/12, 

U/S 14 AGB Act was registered and himself took up the investigation. He stated 

that on 12.11.12 at about 10 pm information was received at the PS regarding 

playing game and betting under the leadership of accused Sushil Kalita under 

Margherita. An information was also received that under the leadership of 

accused Sushil Kalita game and betting took place at Hill view. Getting the said 

information Margherita PS GDE no. 323/12 was made and he himself, ASI Amu 

Sena Ahmed and other staffs proceeded to the place of occurrence. Ext-3 is the 

certified copy of the extract copy of the GDE and Ext-3 (1) is his signature. He 

stated that they found all the seven FIR named accused persons at the place of 

occurrence and apprehended them. ASI Amu Sena Ahmed seized the following 

articles viz., 1. Rs. 6,330/- 2. Five pairs of playing card, 3. Three numbers of 

match boxes, 4. Three numbers of candle, 5. One grey colour cloth 6. One iron 

frame wooden table and 7. Two number of navy cut filters cigarette packets. 

According to him the accused persons and seized articles were brought to the 
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police station and ASI Amu Sena Ahmed lodged the FIR. It is also stated that all 

the accused persons were arrested and then released on bail. He stated that the 

sketch map of the place of occurrence were drawn by ASI Amu Sena Ahmed and 

he knows his signature. Ext-4 is the sketch map of the PO and Ext-4 (1) is the 

signature of ASI Amu Sena Ahmed. The statement of the witnesses U/S 161 

CrPC and that of the accused persons were also recorded by ASI Amu Sena 

Ahmed. He stated that on completion of the investigation he found sufficient 

materials against all FIR named accused persons and submitted charge sheet. 

Ext-5 is the charge sheet and Ext-5 (1) is his signature. 

13. In cross-examination he stated that Ext-3 is not copied by him and there is no 

endorsement who copied it. There is also no mention about the date on which 

Ext-3 was copied. There is no mention about the name of the informer in Ext-3. 

According to his knowledge Ext-2 was prepared at the place of occurrence. 

Again as per the case diary, the information was received at 10 pm and they 

immediately proceeded to the place of occurrence. He stated that Ext-2 does not 

bear his signature as a witness. As per CD dated 13.11.12 the sketch map Ext-4 

was prepared at about 8:20 am. He stated that Ext-4 was not prepared in his 

presence. He stated that there is no mention from whose possession Rs.6,330/- 

(Rupees Six Thousand Three Hundred Thirty) was seized. He denied that having 

submitted the charge sheet though no proper investigation was done. 

14. Before elaborating my discussion let me see what the accused persons stated in 

their defence statement U/S-313 of CrPC. According to them they were inside 

the shop of accused Rituparna Baruah having prasad of Kali Puja. They also 

stated that no articles of game and betting were seized from their possession. 

According to them the articles seized belonged to the shop of accused Rituparna 

Baruah, which he had kept for the purpose of selling. 

15. I have very minutely scrutinised the evidence of the prosecution witnesses, both 

oral as well as documentary. I have also gone through the relevant provision of 

law under the Assam Game and Betting Act, 1970. The pleas taken by the 

accused persons in their statement U/S-313 CrPC are also considered.  

16. The overall facts and circumstances of the case and the facts revealed during 

trial it is observed that only PW-1 and PW-5 supported the case of the 

prosecution. On the other hand PW-2 to PW-4 did not support the case of the 
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prosecution, amongst whom PW-2 and PW-3 are seizure witnesses. Even the 

prosecution did not pray for declaring them as hostile witnesses. Thus, from the 

initial point of view a doubt is there regarding the manner in which the search 

was made and seizure list was prepared. It is also observed that the instant case 

has to be decided on the basis of the evidence of PW-1 and PW-5, who are the 

police personals making the search at the place of occurrence. It is pertinent to 

mention that almost the entire investigation was done by PW-1, who is also the 

informant of this case. On the other hand PW-5 simply submitted the charge 

sheet. Now, it is the established principle of law that the complainant cannot 

investigate the case but that principle has not been followed in the instant case. 

Therefore, it can be held that the act of PW-1 in investigating the case has 

greatly prejudiced the accused persons. 

17. The clear case of the prosecution is that on 12.11.2012 at about 10:30 PM the 

Margherita police received an information regarding engagement of the accused 

persons in the game of betting in a small room of the shop of accused Sri 

Rituparna Baruah @ Rana Baruah at Hill view forest point. Accordingly, the OC 

of Margherita PS accompanied by informant A.S.I. Amu Sana Ahmed and other 

staffs went to the place of occurrence and found the accused persons along with 

the articles of game and betting like playing cards and also Rs.6,330.00 (Rupees 

Six Thousand Three Hundred Thirty) only used in the betting. 

18. Now, let me see whether the police officer followed the established law under 

Section-100 (4) of CrPC while doing the search operation. As per provision of 

this section before making a search under this Chapter, the officer or other 

person about to make it shall call upon two or more independent and 

respectable inhabitants of the locality in which the place to be searched is 

situate or of any other locality if no such inhabitant of the said locality is 

available or is willing to be a witness to the search, to attend as witness the 

search and may issue an order in writing to them or any of them sought to do. 

19. Again, Section-100(5) of CrPC provides that the search shall be made in their 

presence, and a list of all things ceased in the course of such search and of the 

places in which they are respectively found shall be prepared by such officer or 

other person and signed by such witnesses; but no person witnessing a search 
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under this section shall be required to attend the court as a witness of the 

search unless especially summoned by it.  

20. Section-100 (6) of CrPC provides that the occupant of the place searched, or 

some person in his behalf, shall, in every instance, be permitted to attend during 

the search and a copy of the list prepared under this section, signed by the said 

witnesses, shall be delivered to such occupant or person. 

21. Section-100 (7) CrPC provides that when any person is searched under sub-

Section (3), a list of all things taken possession of, shall be prepared, and a copy 

thereof shall be delivered to such person. 

22. The above statutory provisions make it abundantly clear that before making a 

search the police officer making the search has to strictly comply certain 

preconditions. He is required to comply certain conditions during the search and 

at the conclusion of the search. However, it is apparent that the aforesaid 

mandatory preconditions have not been followed. It is noticed that none of the 

three seizure witnesses supported the case of the prosecution. From the facts 

revealed by PW-2 and PW-3 it is abundant that the provision of Section-100 (4) 

of CrPC has been clearly violated by the PW-1 and PW-5 while making the 

search. Similarly, it is observed that though the seized list was prepared by PW-

1 but there is no evidence that such list was delivered to the occupant of the 

place searched instantly. Thus, the provisions of Section-100 (5) and (6) of CrPC 

have been clearly violated. The above discussion allows me to think that some 

of the mandatory statutory provisions enunciated U/S-100 CrPC were not 

followed by the police officer.  

23. It is pertinent to mention that the prosecution has miserably failed to explain 

under what circumstances PW-2 and PW-3 had to be the seizure witnesses. 

From their evidence it is not clear whether they were physically present at the 

place of seizure. This has also led me to doubt about the manner in which the 

seizure list had been prepared and also about its genuineness. 

24. Now, let me find out whether the articles allegedly seized were used as 

“instruments of betting” or “records of betting” as defined under in clause (d) 

and (e) of Section 2 of the Act and that the accused persons had taken part in 

betting. 
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25. Our jurisdictional High Court in (1982) 1 GLR 492 (Supra) has held at Para-

12 of its judgement as follows: 

In Anil Krishna Kundu Vs. State of Assam, Criminal Revision No.120 

of 1976 of this court, (unreported), Lahiri, J. had occasion to consider 

this question. Lahiri J. observed: 

“-------------Therefore, records and instruments of betting must have 

some nexus or casual connection with betting. 

--------------As such, mere recovery of some tickets, books, tokens, 

coupons does not bring home a charge or possession of instrument 

of betting or records of betting. Nor does it bring into operation the 

presumption under sections 18 and 19 of “the Act”. Only upon proof 

that some instruments of betting or records of betting were found 

with the accused, the presumptions under those Sections shall be 

drawn. When such a case is established, the instruments of betting 

found with and seized from the possession of the person, they shall 

be evidence and those shall be presumed to be instruments or 

records of betting and that the person concerned had taken part in 

betting. 

 Once the prosecution discharges its burden that the articles 

or things are instruments or records of betting, they shall form part 

of the record as evidence and it will not be necessary for the 

prosecution to formally prove the writings, contents etc. and the 

burden shall automatically shift on the accused to establish that 

those are not the instruments or records of betting. 

26. It is evident that the prosecution witnesses, including the IO, did not whisper 

even a single word that the articles seized from the possession of the accused 

persons were instruments of betting or records of betting. There is also no 

evidence to prove that the articles seized were, in any manner, connected with 

the game of betting as defined under the Act. Thus, in absence of any proof in 

that respect it cannot be said that the playing cards seized from their possession 

were used in betting purposes. Finding no support from the seizure witnesses 

and also that of the other independent witness/PW-4 also allows me to think 
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that the facts of the case has not been placed in the manner as it was in its 

truest sense. In view of above I hold that the articles allegedly seized were not 

“instruments of betting” or “records of betting.” Therefore, none of the accused 

persons are not found guilty U/S-14 of the A.G.B. Act and accordingly they are 

acquitted from the charges under this section. 

27. In view of above discussion I hold that the prosecution has miserably failed to 

establish the guilt of the accused persons beyond all reasonable doubt. 

Consequently, they are liable to be acquitted from the charges levelled against 

them on that ground.  

 

ORDER 

All the 7(seven) accused persons namely Sushil Kalita, Rituparna Boruah 

@ Rana, Bhaskar Choudhary, Jakir Hussain, Mithun Deb, Jitendra Prasad Shah 

and Md. Boduruddin Khan are acquitted from this case and set at liberty 

forthwith on the ground of benefit of doubt. Their bailors also discharged from 

further liabilities in this case. The bail bonds submitted on their behalf shall 

remain in force for the next 6 (six) months from today in view of the spirit of 

Section-437A of CrPC.  

The IO is directed to dispose of the seized articles in due course as per 

law. The seized money be forfeited and deposited in the proper head of the 

State Government through treachery challan.  

The case is accordingly disposed off. 

Given under my hand and the seal of this Court on this the 15th day 

of February, 2018 at Margherita, Tinsukia::Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(M), Margherita      S.D.J.M.(M), Margherita   
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APPENDIX 

1. PROSECUTION WITNESSES: 

PW-1 A.S.I. Amu Sana Ahmed;  PW-2 Sri Raja Dutta 

PW-3 Sri Dhrubajyoti Dutta;  PW-4 Sri Pinku Ahmed 

PW-5 S.I. Siddheswar Bora 

2. DEFENCE WITNESSES:--NIL-- 

3. PROSECUTION EXHIBITS: 

i. Ext.1------------FIR  

ii. Ext.1(1)--------Signature of PW-1 in Ext.1  

iii. Ext.2-----------Seizure list 

iv. Ext.2 (1)-------Signature of PW-1 in Ext.2 

v. Ext.2 (2)--------Signature of PW-2 in Ext.2 

vi. Ext.2(3)--------Signature of PW-3 in Ext.2 

vii. Ext.2(4)--------Signature of PW-5 in Ext.2 

viii. Ext.3------------C.C. of extract copy of GDE  

ix. Ext.3(1)-------Signature of PW-5 in Ext.3 

x. Ext.4-----------Sketch map of the PO 

xi. Ext.4(1)-------Signature of PW-1 in Ext.4 

xii. Ext.5----------Charge sheet 

xiii. Ext.5(1)------Signature of PW-5 in Ext.5 

4. DEFENCE EXHIBITS:--NIL---  

Typed and corrected by me:                                                    

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  


